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The Posted Power of Congress. By Lindsay Rogers. Balti- 
more, The Johns Hopkins Press, 1916. — vii, 189 pp. 

The brief clause in the Constitution giving Congress power " to 
establish post offices and post roads" has already been the basis 
for much important legislation. It is regarded by many as a suffi- 
cient warrant for further congressional action that will bring 
within federal control most of the evils that flesh in these United 
States is heir to. The possibility is by no means remote that under 
the postal power the nation will acquire permanent ownership and 
control of all the important railroad, telephone and telegraph lines 
of the country. If its management of these facilities should be held 
unfettered by constitutional limitations, it seems quite true, as Pro- 
fessor Rogers tells us, that " the cardinal theory of the American 
system — that the federal government is one of enumerated powers — 
would become a cynical fiction." 

The Child Labor decision makes it evident that the present major- 
ity of the Supreme Court would somewhere draw the line between 
what Congress may and may not do in exercising authority under the 
postal power. There is little to commend in the reasoning by which 
the court sought to support its nullification of the Child Labor law. 
But this does not excuse us from recognizing that congressional con- 
trol of transportation along post roads and across state lines should 
have some limits with respect to the conditions that may be annexed 
to the liberty of enjoying the advantages of such transportation. A 
judicial declaration which had negatived the existence of any limits 
might have been a prelude to an orgy of federal expansion which 
would leave the states but shadows of their former selves. Some- 
where between two extremes the national legislature and the national 
judiciary must set stakes which mark the proper boundary between 
federal authority and its usurpation. This cannot be done by any 
hard-and-fast logic. It will not do to say that Congress cannot 
accomplish anything indirectly which it cannot achieve directly. It 
will not do to say that the use of the national arteries of communica- 
tion is a privilege which may be granted or withheld on such condi- 
tions as a legislative majority may choose to impose. Some compro- 
mise must be made. 

Professor Rogers suggests a way to this compromise in the dis- 
tinction between persons and things. " Any legislation excluding 
from the mails must apply directly to the things mailed, not to the 
persons using the mails." The author finds this distinction recog- 
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nized in all congressional legislation except that prohibiting inter- 
state carriers from transporting products owned by them; and this 
extension he holds warranted because it " was ' necessary and 
proper ' in order to ensure the enforcement of the regulations provid- 
ing for equality of rates, publications of tariffs, etc." He would 
have sustained the Child Labor law, because it was " directed against 
the articles produced under the objectionable conditions." But he 
would not allow Congress to go further and prohibit employers of 
child labor " from using the advantages of interstate commerce for 
other articles not so produced." He thinks that the proposals for 
congressional regulation of stock exchanges advanced by the Pujo 
Committee concerned, not the character of mail matter, but the activ- 
ities of persons using the mails. 

Enough has been said to indicate that the volume under review is 
written with discrimination and sanity. It was prepared as a doc- 
tor's dissertation at Johns Hopkins, and adds another valuable con- 
tribution to the studies in public law which we owe to Professor 
Willoughby's inspiration and guidance. Dr. Rogers seems to have 
neglected nothing that bears upon his subject. The digests have 
been thoroughly raked for decisions from state as well as federal 
courts. The journals of the Continental Congress, the writings of 
statesmen, the reports of postmasters general, and congressional de- 
bates and enactments have been made to yield their secrets. We have 
a history of what has been done under the postal power during the 
Confederation and under the Constitution. There is a chapter on 
federal ownership of railroads and telegraphs, and another on the 
limitations on the postal power by reason of the constitutional re- 
strictions against unreasonable searches and seizures and against in- 
fringing the freedom of the press. An informing treatment of the 
power of the states to interfere with the mails is done with exem- 
plary thoroughness. Attention has already been called to the excel- 
lence of the discussion of " the extension of federal control through 
exclusion from the mails." Not a little of the volume deals with the 
future. But the author does not sail an uncharted sea. When dis- 
cussing the constitutionality of exercises of the postal power which 
are as yet only proposals, Dr. Rogers steers his course by decisions on 
other congressional powers which have already been exerted, de- 
cisions which have involved questions substantially similar to those 
which will be raised by future exercises of the postal power. Indeed, 
the volume may fairly be called a study in federalism, and not merely 
in that aspect of it presented by the postal clause. 
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In places Mr. Rogers might have added to the value of his con- 
tribution by making a more intensive analysis of some of the more 
important decisions with which he deals. He is inclined now and 
then to take judicial declarations at their face value, without probing 
beneath to discover and evaluate the assumptions on which they rest. 
He is slow to criticize judicial lapses in logic. On controverted 
questions which aroused vigorous dissent from a strong minority of 
the court, he is too often content to accept the decision as a final 
settlement of the issue, when it is not unlikely that the Supreme 
Court will continue to be divided, and that a position once rejected 
may be accepted later. But this inadequacy, for those who deem it 
one, is largely compensated for by the author's own contribution to 
the various problems. 

Thomas Reed Powell. 

American Negro Slavery. By Ulrich B. Phillips. New- 
York, D. Appleton and Company, 1918. — xi, 529 pp. 

Of books recently published on American history, one of the most 
interesting and helpful, not only for the student but for the general 
reader who would inform himself concerning the life of the ante- 
bellum South, is Professor Phillips' American Negro Slavery. The 
author traces the growth or expansion of Negro Slavery from the time 
of the Arabs who took it to northern Africa, through the Crusades, to 
that of Prince Henry the navigator, who played the biggest part in 
establishing it in Portugal and Spain, whence the institution with all 
its activities spread to America. An interesting feature of this de- 
velopment was the establishment of the plantation system in southern 
Spain, through the expulsion of the Moors from the Kingdom of 
Granada by Ferdinand and Isabella. The average student of Amer- 
ican history is not accustomed to think of slavery as playing any part 
in the life of the European mother states further than the mere slave 
trade. But this slave trade soon became a great international prob- 
lem backed by monopoly granted by the various kings. This monop- 
oly was settled by international law in the treaty of Utrecht, 1713, 
when it passed to England. Huge fortunes were made in the slave 
trade. Our own Peter Faneuil was able to build the cradle of liberty 
in this way. Trading companies, through slavery, slave trade and 
the tobacco industry, developed into commonwealths, and represen- 
tative government was established. The significance of the trade in 
economic history is enormous. 



